Fraud Targets Seniors With Real Estate Investments
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Tim and Janine Millette had just returned to Sun City from their annual summer visit to Minnesota when a friend told them that something was wrong at Tri-Star Realty. No one was answering the phones.

Tim Millette tried calling Tri-Star Realty owner Kenneth Plein at home. Then Millette tried Plein's cellphone. No luck. Plein had been hard to reach lately, but nothing like this.

Anxious, Millette drove to the strip mall on Coggins Drive in Sun City and tried the office door. It was locked. Then he saw the bankruptcy notice taped to the glass. Millette felt ill.

He and his wife had invested every penny of their $561,000 retirement account with Plein.

More than a year later, the Millettes remain stunned that their money was sucked into a real- estate investment turned bad. They and 96 other retirees who invested in a business that bought, flipped and rented Sun City houses lost nearly $20 million.

As long as Plein kept sending checks, few investors had questioned how a real-estate business could keep flipping property - and pay so much interest - during a catastrophic housing crash.

During the crash, real-estate investment groups went broke all over the country. In many cases, assets were divided and losses swallowed.

At Tri-Star, something else happened. The owner aggressively recruited new clients and made empty assurances about the security of their investments, according to an Arizona Corporation Commission investigation.

The Corporation Commission sanctioned Plein and his wife, the Tri-Star owners. On March 21, the commission ruled that Plein, a Realtor, sold unregistered investment contracts and deeds of trust, violations of securities law. He also was cited because he was not licensed to sell securities.

The commission ordered $19.8 million in restitution and assessed $250,000 in penalties.

Plein, 73, said through an attorney that he exhausted his own money trying to keep the business afloat. Although he signed an order agreeing not to contest the findings of the Corporation Commission's investigation, Plein did not completely agree with the commission, said James Kneller, Plein's Scottsdale-based attorney. Plein did not appeal because he was too weary to fight a drawn-out legal battle, Kneller said.

So far, the Millettes and other investors have yet to recover their lost millions. The Millettes and several other investors have banded together, hoping that the Arizona Attorney General's Office will use its enforcement powers to go after Plein's assets based on the Corporation Commission's findings of fraud in how he handled investors' records. The Attorney General's Office does not comment on ongoing investigations.

Plein's fellow residents in the Sun Cities retirement communities were his clientele; they trusted him and recommended him to friends and family. An attorney for the victims who sorted through the company's bankruptcy filings said he found investors who had retired from successful professional careers as real-estate brokers, financial advisers and lawyers.

It's not unusual for older Americans to fall victim to fraudulent activities. A study by the insurer MetLife found that in 2010, senior citizens in the United States lost $2.9 billion not only to shaky investments but also to identity theft, lottery schemes, door-to-door rip-offs and bogus charity groups.
Baby Boomers, who are about to become the nation's next generation of seniors, are vulnerable to risk, in part because many of them face even more financial anxiety than their parents, fraud investigators say.

Real-estate boom

Before meeting Plein, the Millettes had been on their own financial roller coaster over the years. They needed a sure thing, a historically hardy investment like real estate. Friends in Sun City had talked up Plein to the Millettes, telling them about interest rates of up to 10 percent on real-estate investments. Tim Millette was pretty well sold by the time he visited Tri-Star Realty in 2004. A trip to the bustling little office and a meeting with Plein clinched it, he said. "He felt like a long-lost uncle - just a big old gregarious northern Minnesota boy and real friendly," Tim said. "We talked about personal things and family, things like that. At one point he told me that he had approximately 200 homes in his portfolio in Sun City. He also told me he was making about $1.3 million a year and he was very successful."

The plan was simple, according to Corporation Commission findings. Investors gave Plein money to buy and flip houses. If the houses didn't sell, they were rented out. Investors got monthly interest checks and were to hold equity stakes in the properties, backed up with deeds of trust and promissory notes.

Until about 2006, that appears to be how the business operated. But then the housing market stalled, and sales faltered. The crash sucked hundreds of thousands of dollars worth of value from the properties.Yet, according to company documents and the investigation, Plein continued to solicit new investors.

He told them that their investment was secured by a single lien on a property, according to the Corporation Commission investigation. In case of default, investors were led to believe they would be able to recoup their principal investment because they had collateral, the findings say. But investigators found multiple liens on properties, with the property worth too little to recoup the principal of multiple investors. And, investigators said, some investors' liens weren't recorded, leaving their investment without collateral.

Most of the home sales in the ongoing Chapter 7 bankruptcy, in which assets are being liquidated, are paying off investors who were first in line on the house liens. When they invested, the Millettes had no idea that others held liens on their houses. It turned out they were in the back of the line on all of them. At the time, the real-estate investment seemed safe, a nice change of pace for Tim and Janine. Both were Minnesota natives. Tim had worked odd jobs after leaving the U.S. Navy in 1969, then found his way into the restaurant business and met Janine. At various times over the next 30 years, they owned five restaurants, some failing, others doing well, but usually losing money. What they made, they put in the stock market. They estimated that they made and lost about $1 million over the years. But they always felt young enough to make it up.

The financial shock of 9/11 sent their stocks nose-diving, and they decided to semi-retire in Sun City. They each would work a bit and invest with Plein. Real estate, they reasoned, only went up, never down.

Tim had a retirement nest-egg goal: $600,000. Over the next six years, the Millettes plowed everything into Plein's real estate, one time even writing a check for $90,000. Nine years later, they were almost there: On paper, they had large equity stakes in eight houses. Tim figured they would give it another year and then start pulling their investment. At the height, Tim said, he and his wife were receiving 14 interest checks a month, totaling $3,400. In contrast to the volatile stock market, it was secure. It paid good rates. "Who ever thought about losing in real estate in those years, really?" Tim asked.
Classic victims
Tim is now 68 and Janine is 57, but most of Plein's investors were in their 70s and lived in retirement communities. Plein himself lived in the Westbrook Village retirement development in Peoria. Ted Evertsen, a special agent with the Arizona Attorney General's Office, frequently ran into investment traps aimed at seniors during his 32-year career as an investigator with the Phoenix Police Department. He found that people in older generations tend to take others at their word. Many also have lived longer than they expected. In a faltering economy, they wonder if the money will run out before they do. "They have a tendency to be very trusting, especially if someone who is a friend or associate of theirs comes to them with something," Evertsen said.

Like the Millettes, most of the investors learned of the investment through trusted friends, a key emotional element of an affinity investment. "We tend to like people who are similar to us - similar culture, age, background, life experience," said Bennett Blum, a Tucson-based geriatric psychiatrist who has consulted on fraud and undue influence for the White House, major police departments and international organizations. "And, whether right or wrong, we tend to be a little bit more trusting of people who are similar to us." Law-enforcement groups, including the FBI, warn that "affinity fraud" is a growing problem.

Warning signs

As long as Plein kept sending checks, few investors questioned how a house-flipping business could thrive, and pay so much interest, during a housing crash. But the tone of Plein's correspondence was changing. Starting in 2007, the Millettes opened a series of letters signed by Plein. The first informed them that the annual Tri-Star Christmas party was canceled.

"The number of investors has grown from 20 investors to 120 investors ... in the last 20 years," the letter said. The crush of new investors was putting too much strain on staff for the lavish events. The next year, a letter urged investors to take advantage of Sun City foreclosures.

In 2009, Plein's tone was urgent: "We need your help. We are looking for additional investment capital," he wrote in a letter to investors. "We are willing to pay 9% interest on all new loans. If you are only getting 1% or 2% in the bank, or seeing your stocks, mutual funds and annuities dropping in value, please call us to invest your funds."

By January 2010, Plein's letter did not camouflage his stress.

"As you know, the real estate market has been terrible the past three years," Plein wrote. He said he could no longer pay higher rates and asked investors to accept 7 percent interest payments. Still, he assured them, he was "bullish about the future of real estate in the Sun Cities market."

By this time, the Millettes found Plein hard to reach. But the last letter seemed to indicate a plan - a way for investors to ride out the housing bust and remain solvent. "Almost everyone went along with it, from what I understand," Tim Millette said. "It made me feel good in a way."

Business collapse

When Tim Millette came to the Tri-Star office door in the summer of 2010 to find it locked, he did not notice the bookkeeper who worked inside, ignoring the frustrated investors who pounded on the door. Sally Houser barely knew Millette, although that would soon change. Houser said she was aware by 2008 that house sales were stalled and the rental income did not cover interest payments. Plein started adding investors to each property. One commercial property was later found to hold 17 liens, according to an attorney for the investors. By spring 2010, other signs troubled the bookkeeper: In June, she said, Plein started cutting large checks for his children and paying favored employees their original investments.

But Houser was shocked on Aug. 3, 2010, when Plein told employees he was declaring bankruptcy. He asked Houser to stay an extra week and pay final bills. When he told her to send him a certified check for the company's last $18,000, she said she refused. "I just could not see him taking any more money out of that business," she said. Plein, his wife and their company filed for bankruptcy on Aug. 6, 2010.

That week, Houser watched as investors tried to open the front door to find out why their checks had stopped. One woman, seeing the bankruptcy notice, kicked the door so hard that Houser was sure the glass would break. She knew how the woman felt, though. Houser had invested $50,000 of her own money with Plein over the years. It was gone. Houser, the Millettes and the other investors would have plenty of time to discuss how they could have saved themselves from their losses. One way of backstopping their investments would have been trying to verify the legal documents. An independent attorney or title company would have told them their liens were invalid. Legitimate liens must be recorded with Maricopa County. Plein told investors he would take care of that chore, according to the Corporation Commission findings. Yet many of the debts were unrecorded, meaning they essentially were unsecured - and therefore worthless.

Denial, embarrassment

Overlooking warning signs can be part of a defense mechanism. Blum, the psychiatrist, said that victims' denial is a common element of fraud. "The more you're invested emotionally, the more there's a need to think you've made the right decision," he said. Once a victim moves past denial, he or she often hesitates to let anyone know what happened. When victims unwittingly bring friends and family into a bad investment, as they did in the Plein case, the fear of humiliation comes into play. There is another, even more potent, fear for seniors, Blum added. "They're scared that their children or some government agency will think they are no longer capable of taking care of themselves," he said. Evertsen of the Attorney General's Office said the silence surrounding defrauded seniors is much like what domestic violence used to be - something that families thought they should keep to themselves.

To combat the problem, state Attorney General Tom Horne has assigned investigators and attorneys to a task force that deals with elder abuse and fraud. One of the key elements of the effort is a helpline that seniors can call. Agents who are familiar with fraud can direct seniors to legal resources, said Evertsen, who is part of the task force.

Out of money

The Millettes and their fellow victims would learn quickly about all of the legal ramifications of Tri-Star's collapse. They crammed into bankruptcy-hearing rooms during those first few weeks of the crisis, hoping to confront Plein. Stricken and drawn, Plein answered the bankruptcy trustee's questions, repeating that he ran out of money, he didn't know where to turn, he counted on the market coming back. Plein and his Phoenix bankruptcy attorney, James F. Kahn, did not respond to several requests for comment from The Arizona Republic for this story. But Plein would continue to assert in legal documents that the crash of the housing market was to blame for his company's collapse and that he had poured in all of his personal funds to protect investors.

Bankruptcy documents indicate that the Pleins' liabilities exceed their assets by millions of dollars.

Reality sank in for the Millettes at the first bankruptcy hearing. With just a couple of thousand dollars to their name, they started looking for a lawyer. Tim called one large law firm after another. They wanted large retainers. They only would work for an hourly fee. They didn't want the case. Finally, he was referred to Jim Carroll's small practice in Anthem. Carroll didn't want the case, either. But he felt sorry for the Millettes, who had pooled with a few other investors to scrape up the $2,500 retainer. Carroll had been an assistant attorney general in New Jersey, was familiar with civil fraud and believed he had the expertise to help them. As Carroll combed through the paperwork, he said he discovered that some investors had signed a paper releasing the lien in the same pile of paperwork that gave them the lien in the first place. Some investors who were in first position on liens have received some money from the U.S. Bankruptcy Court, but the case drags on for the rest of them.

The Millettes' house is the epicenter for the 42 investors who hired Carroll. The couple maintain an e-mail chain with legal updates. They repeat all of the stories that are destined to be Sun City legend - the widow who invested $90,000 just weeks before the bankruptcy, the woman who needed the money to pay for her husband's Alzheimer's care, the couple wealthy enough to shrug off the loss. Tim and Janine continue to press investigators. They are not embarrassed to tell people what happened. "I'm doing this for the good of other people and for the fact that I'm so ticked off at Ken Plein," Tim Millette said. "I want to see him go to jail, eventually." He burns every time someone chides investors as being greedy: "People say, 'Jeez, you had all that money, what'd you put it all there for?' We were trying to get ahead. Trying to stay ahead. This was real estate."

Senior tsunami of trouble?
A year after the disaster, Tim Millette relies on a part-time job installing medical alarm systems in homes. Janine has sold all of her gold jewelry except one piece made by a friend. She's looking for work and hoping to resume waitressing at a country club, but the managers are not assigning her shifts. "They're young," she explained. Tim and Janine own their house and car, but their only steady income is $600 in monthly Social Security payments. The Millettes are "young seniors" - on the leading edge of the 78 million Baby Boomers entering retirement. Like many Boomers, they resist the idea of being considered old. Still, police, prosecutors and social-service workers fear that too-good-to-be-true investments will morph to appeal to the new generation of retirees.

Blum, the psychiatrist, said that con artists play on victims' respect for experts in unfamiliar fields, such as real estate.

And Boomers, no matter how smart, will still succumb to biology. As the brain gets older, it slowly, subtly becomes less adept at making complex decisions. Some believe Boomers will be more susceptible to fraud than the current generation of seniors. They face constant stress about the economy, their finances and health care. Many have had to take care of grown children. "That increases all sorts of anxiety," Blum said. Anxiety that could lead them to take risks. Evertsen is awed by the sheer numbers of what could lie ahead. "It's a tsunami," he said of aging Boomers. "It's just astronomical. There are 10,000 people that turn 65 every day. That's a huge group of people susceptible to being victims."
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